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PRIVATE 
INTRODUCTION

tc  \l 1 "INTRODUCTION"A Product Fair entitled "Innovative Training for Europe" was held on 18-20 April 1996 under the Community vocational training programme Leonardo da Vinci. The event was designed not only to display innovative training products developed under previous Community programmes, but also to allow training professionals to meet in thematic workshops focusing on issues relating to dissemination.

One of these workshops devoted particular attention to the problem of intellectual property, which is one of the instruments whereby vocational training promoters can fully benefit from the results of their activities under the Leonardo da Vinci programme. But intellectual property is also a guarantee for the Commission that the return on its investment in the projects funded, along with the creativeness and innovation, will be safeguarded from illicit exploitation of this activity.

The protection afforded by intellectual property as regards the results of the Leonardo da Vinci projects applies in a broad sense and not only to the final products of the projects, but also the approaches, methods and processes identified or tested during the development phase of these projects.

Pernille Kallehave, rapporteur of the workshop "Copyright and legal issues" during the Product Fair, gave a very apposite summary of what intellectual property implies for education and training professionals, particularly in the context of a transnational partnership:

“Is copyright an obstacle to the production and dissemination of teaching products and innovation?

When nine partners from the four corners of Europe design teaching material together, which of them owns the copyright? The question becomes a crucial one the day they are approached by a publisher for the translation, redesign or marketing of the product professionally. It is by then probably too late for the partners to endeavour to unravel the problem of copyright. Experience shows that the lure of profit immediately changes the situation and negotiations harden between partners, if, that is, the publisher has not in the meantime withdrawn his offer because of the lack of a formal owner of the rights.

This is just one example among many to illustrate how important it is to clarify the problem of copyright from the very outset.”
While the problem stems primarily from the lack of attention paid by training professionals to this question in their dissemination strategy, it is nonetheless true that when it comes to legal matters the layman is often at a loss when dealing with arcane and complex texts and case law from which it would be rash to draw too many conclusions.

Therefore, the first aim of these guidelines is to make promoters more aware of this issue, to prompt them to settle the matter of rights as soon as possible and ideally to establish the principles thereof for the project at the very outset.

However, in the midst of such uncertainty, practice gives the legal practitioner the ground rules and elementary caution needed to avoid the main pitfalls, putting him in a position to define the questions to be asked, the problems to be circumscribed, the solutions to be envisaged. What these guidelines set out to achieve is to propose some of these fundamental techniques and even reflexes, rather than prepare for complex and tricky reasoning which is best left to the specialists in all cases.

This brings us at the same time to the limits of the exercise: these guidelines are not an across-the-board interpretation of national and international legislation on copyright and in no way claim to replace the advice of specialists – in most Member States a lawyer - whom it is strongly advised to consult for the effective settlement of the issue.

*

The idea which underpins these guidelines is that from the very design stage of the product an effort must be made to clarify ownership of rights. This task has to be performed at several levels:

· clarification of any rights held on pre-existing and potentially usable materials, e.g. is there a right in respect of the book which forms the basis of the CD-ROM which the partnership intends to develop, and in whose name?

· clarification of rights within the partnership;

· clarification of rights with respect to subcontractors;

· clarification of rights of the partnership in respect of third parties through effective protection of the results of the project.
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CHAPTER 1
COPYRIGHT IN GENERAL: basic concepts



Introductory note: what is intellectual property ?

Intellectual property is a generic concept covering a number of different types of protection for the works generated by the human intellect. This protection extends, with certain conditions, to:

· scientific or technical inventions (patents) and technical knowhow;

· trademarks for the identification of companies and products, (trademarks);

· other artistic and intellectual works developed, such as books paintings, sculptures, music (copyright or intellectual property in the strict sense).

The Leonardo da Vinci promoters will be more specifically interested in copyright, as it applies to written (manuals, reports, books, etc.), oral (speeches, talks) and even multimedia (computer programmes) intellectual activities. 

In addition, there are two concepts of intellectual property in the European Community: that of copyright, in force in common-law countries, and that of droit d’auteur which is specific to continental legal systems. If simplified to its extreme, it can be said that copyright is more favourable to the party funding the creation – the producer – than to the party actually developing it – the author. Conversely, continental law is more favourable to the author in that it gives priority to protecting the moral rights of the latter in respect of his work. For instance, under French law on intellectual property, moral rights remain in the hands of the author and may not be transferred along with the work.

Respect of these moral rights may have important consequences for the project, in that they enable the author to oppose changes to his work which he himself has not expressly authorised. This must be borne in mind in the event of work carried out by an employee or a subcontractor (see below).

1.1
WHAT IS COPYRIGHT ?
A definition of copyright can be developed through asking a few basic questions.

1.1.1
How does copyright come into being ?
It requires two conditions :

· tangible form
The work can be protected once it has come into existence in a tangible form. This tangible form will exist when the work is given physical expression. For instance copyright protection cannot be conferred upon ad lib comments made during a talk, but can upon a speech based on brief notes.

· originality
The work must also be original if it is to benefit from copyright protection. Originality is a tricky concept insofar as it is difficult to define. This accounts for the flexibility shown in substantive law which, for instance, accepts that a piece of work is original provided it "carries the stamp of its author's personality", whatever else its merits may be (F), or when it likely to interest a prospective buyer (UK).

In any event, there is no provision for an "test" of creativeness or inventiveness.

1.1.2
What type of work can it protect ?
Copyright can protect the following types of work provided they fulfil the two conditions mentioned earlier : 

	

	written material, including letters, lists, tables, compilations, lengthy text extracts


	

	theatrical works


	

	computer programmes (software) in the form of electronic symbols (object codes) and also in the form of programme printouts (source codes)


	


	CD-ROMs


	

	combinations of sounds, musical and sound works which can be incorporated, for instance, in didactic material



	

	artistic works such as paintings, drawings, photos, cards, and even diagrams and graphs



	

	films, including videos



	


	radio and TV programmes, including those transmitted via satellite



	

	cable broadcasts.




This shows that copyright protection covers a wide range of creative activity.

1.1.3
Who may hold a copyright ?
· The author of the work himself

In most cases the copyright owner is the first person creating the work.

· The employee
This is the case when the employee of a natural person or legal person (firm) is the author. If the material is developed in a Member State in which the copyright system is in force (e.g. UK), the employer is given the copyright. But under the continental system of droit d’auteur this arrangement cannot be taken for granted and special provision has to be made in the law of the country, in employment contracts or, where applicable, in agreements with sector or branch organisations.

· Two or more authors
When the contributions of different authors cannot be distinguished from one another the right is shared. This often happens in the case of multimedia products when a data base has been used online.

When an author makes a contribution which can be clearly identified, a separate copyright may be negotiated.

· The publisher
It is important to bear in mind that the original owner of the right – the creator – may transfer ownership of the right to a publisher. However, in certain continental legal systems, the author retains a moral right even after the work has been transferred.

· Any person to whom the property rights have been transferred

Publishers are not the only parties who can benefit from a transfer. Others may also benefit from this type of right, e.g. the producer of technologically-based training material.

1.2
HOW FAR DO THE PREROGATIVES GIVEN BY COPYRIGHT EXTEND ?
Copyright therefore consists of an exclusive right conferred upon the owner (creator, or transferee in the event of a transfer). The content of this exclusive is set out in the Berne Convention. It includes property and moral rights. Moral rights, as has been seen, cannot be transferred in continental law countries.



1.2.1
Possible exception to these rights

Certain types of infringement of copyright do not constitute infringements in the strict sense and are not therefore punishable. These are:

· quotations, provided they are short;

· representations or copies for private use; this exception is common in many countries;

· compilations;

· press reviews and caricatures.

1.2.2
How long does this monopoly last ?

In the wake of a recent Community Directive
, the rights of an author shall run for the life of the author and for 70 years after his death, irrespective of the date when the work is lawfully made available to the public.  In the case of joint authorship the term shall be calculated from the death of the last surviving author.

This text is to be transposed into the law of each Member State of the European Union.

1.3
IT IS ESSENTIAL TO SAFEGUARD COPYRIGHT
As soon as the developmental phase of a project is complete the results need to be protected irrespective of whether or not these results consist of a final product or of processes, experiments and methods, e.g. as in the case of placements and exchanges.

Copyright on the work comes into being along with the creation of this work provided it fulfils the requirements of being tangible and original, but without registration being necessary to establish this right. The opposite is true of trademarks and scientific inventions; in such cases, the right of industrial property as such exists only as from the time of registration of the make and the issuing of the patent by an official body.

But there remains the problem of proof. While the creation of the right to the result is in itself not subordinated to any formality, it is essential to give the work a precise date so as to prove in the event of litigation that the product developed pre-dates any pirate version. It is therefore necessary to register the final product developed; the institutions, formalities and costs involved in this registration procedure vary from one Member State to another.

A special mention in this connection must be made concerning the matter of software protection.

While software is traditionally protected by copyright, it would be well to be mindful of a trend which is emerging strongly in the USA. Following the development of multimedia software and the arrival of the information highway it has become more difficult to determine whether a product should be covered by copyright or patent law. In order to address this problem, the American Patents Office has on various occasions recently decided to grant patents to software for which protection via copyright was insufficient. Even if this trend has not yet crossed the Atlantic it is a factor which multimedia promoters will perhaps come up against in the not too distant future.
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CHAPTER 2

SPECIFIC FEATURES OF MULTIMEDIA



Luckily, the procedure for multimedia products is much the same as that described above. For instance, the clarification of pre-existing rights is more topical than ever bearing in mind that multimedia products are based mainly on previous material. This means that the putting together of an encyclopedia on CD-ROM requires obtaining the prior agreement of the owner of the rights pertaining to this basic material (usually the publisher in the case of an encyclopedia).

There are, however, certain specific features which have to be remembered.

2.1
MULTIMEDIA AND RIGHTS OF THIRD PARTIES
Third party materials are rarely under the direct control of the producer in the context of multimedia. The publisher may not be able to grant by licence
 multimedia rights which producers require; most publishing contracts are unable to cater for such demands. The result is a pricing policy which is inconsistent from one publisher to another.

In addition, producers may have to reclear one part of the rights, as the catalogues they own are likely to be bound by previous contracts which made no provision for utilisation in electronic or digitalised form.

2.2
THE PROBLEMS OF NETWORKS
The world-wide Internet network and the information highway provide some of the greatest challenges to commercial producers of protectable materials.

The dominant ethos of the Internet has grown up around a rapidly-established opinion that information should be freely accessible. As a result, commercial exploitation and the protection of intellectual property rights sit uneasily within the network.

It is difficult to limit access or territorial distribution to a site or to code material so as to be able to tag users. Technical solutions are constantly being developed, but the problem everywhere is how to provide, within this state of affairs, authorised access to legitimate users – a parameter which is extremely difficult to establish.

2.3
PIRATING OVER NETWORKS
Piracy can be defined as an illegal infringement of the rights of an author. The risk of pirating over the network – defined as the possibility to download or copy without authorisation and virtually without restriction any information available online – is a factor to be borne in mind. The main problem with consulting information transmitted free over the Internet is the ease and speed of access for thousands of potential users. 

This real time access for a very broad public is in theory what the publisher wants. But the question is whether he will receive any payment from this public, the way as he would receive payment if this material were to be disseminated by conventional means, e.g. on paper.

There have been a number of EC-supported initiatives in this field. They include CITED (Copyright in Transmitted Electronic Documents) COPYSMART, IMPRIMATUR and COPEARMS (Co-ordinating Project for Electronic Authors Rights Management System). The latter in particular concerns technology transfer and technical and legal assistance to projects which come up against questions of intellectual property rights.
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CHAPTER 3

CONTRACTS AND COOPERATION RELATIONSHIPS



3.1
COOPERATION RELATIONSHIPS
The development of training products, particularly multimedia products, may require expertise in a number of areas which is not always available within the partnership. In this connection, two types of relationships are open to the training professional wanting to develop a product.

3.1.1
Strategic partnership
First of all, a partnership may enter into a relationship with other companies with a view to joint development of the product – this could be defined as a strategic alliance. This alliance could take different forms. The notion of transnational partnership developed under Leonardo da Vinci fits into this approach. The question of rights will generally be settled by joint conferral of rights, possibly in conjunction with a division by territory or market. 

A number of issues must absolutely be settled beforehand when it comes to copyright:

· clear definition of the scope of the project;

· breakdown among the partners of the responsibility for clarifying rights pertaining to preexisting and possibly protected material it is intending to use for the purposes of the project;

· allocation of licences to the partnership for the utilisation for the purposes of the projects of rights held by one member of this partnership;

· allocation among the partners of the right to take action against third party infringements in relation to the project;

· allocation among the partners of the rights as regards the final product;

· allocation of a licence concerning the use of the product;

· an obligation of confidentiality of sensitive information acquired during the development of the project.

3.1.2
Work-for-hire arrangements
"Work-for-hire" is a common law arrangement covering two situations. A training professional wishing to develop a product may conclude a subcontracting agreement with another firm, or a simple contract of work with an employee. This means that the promoter developing the project and the author of the product (or part of it) are different persons.

Conceptually, the conferral of copyright is easier in these circumstances than in a strategic alliance – the rights will rest with the commissioning entity, even if certain precautions have to be taken in order to secure this position:

· concerning the employee
Provision has to be made for contractual arrangements whereby the employee grants the employer any copyright he may hold on the product, and undertakes to divulge no confidential information.

The employee should also sign an equitably-drafted non-competition clause stipulating that he/she will not work for a competitor for a certain period of time after leaving the company with which he/she has signed this clause.

· concerning the subcontracting firm

Upon completion of the development of the training product with the assistance of the subcontracting firm – or even before then – provision must be made for allocating the rights to the commissioning entity. This allocation should have international application and cover all types of potential use of the product in question.

In addition the commissioning entity should also make provision for an equitable clause of confidentiality stipulating that the subcontractor will divulge no confidential information obtained during product development.

The commissioning entity should also negotiate an equitably-drafted non-competition clause stipulating that the subcontracting company will use no confidential information to compete with the commissioning entity, directly or indirectly, on his market or a neighbouring one.

It is necessary here to come back briefly to the question of moral rights in the case of employee and subcontractor.

During the development of the training product the author's moral rights can easily be infringed, particularly within a transnational project. This may have serious consequences, for example as moral rights are not inalienable in the United Kingdom any contractual agreement on transfer of such rights is no doubt possible there but it will be valid only in the territory of the UK. If distribution is made in other Member States the respect of moral rights may thus be raised by the author. In this context, it is preferable to make provision in the contract with the author that the material he is supposed to create may be the subject of subsequent manipulations by the commissioning entity.

3.2
CONTRACTS
In the context of intellectual property contracts are used mainly for the transfer of rights – transfer on a fee-paying basis for instance – or for the granting of licences – i.e. a right to use the training product, possibly with limits in time or in space.

It is not, generally speaking, compulsory to provide for a written and formal contract. However, in the interests of proof and an exact date for the transfer it is a highly recommended precaution. This contract can be entered into in the presence of a third party – solicitor, ministerial officer – or by private deed; for the reason mentioned above, it is highly recommended to opt for the first of these two solutions.

The contract should include three types of clauses. The first two categories contain the essential clauses while the last sets out the optional clauses which will depend on the nature of the contract, its content and the appreciation of the parties involved.

3.2.1
Preliminary clauses
· The parties concerned – a complete and relevant description of the parties is essential; any representatives must be legally empowered to sign the contract in order to avoid uncertainties with respect to the rights, responsibilities and obligations under the contract.

· Date and place the contract was signed.

3.2.2
General clauses

· Definition (definition of terms, particularly for multimedia).

· National legislation applicable to the contract: for transnational projects this avoids conflicts between divergent arrangements in the different national systems applicable to the parties to the contract and makes it possible to agree on the competent court in the event of litigation; nevertheless, generally speaking and in the absence of any details on this point, it is the law of the country in which the contract is signed which is applicable and its courts which are competent.

· Language of the official text: if the contract has been translated into the different languages of the parties concerned the language version held to be valid in the event of litigation must be specified.

· Arbitration clause: in order to avoid loss of time through legal action a procedure for appealing to an arbitrator approved by the parties concerned can be provided for from the outset, which would be a quicker and more efficient solution.

3.2.3
Other clauses
· Right of reproduction / Right of representation

· Marketing / Specific marketing of products under licence

· Duration of the contract / Termination of the contract / Effects of termination of the contract / Renewal

· Product quality control

· Improvement / Adaptations

· Action on third party infringements

· Third party rights

· Liability

· Specific clauses on any knowhow involved

· Subcontracting

· Other provisions

	PRIVATE 
CHAPTER 4

PRACTICAL CASE - MANAGING A PRODUCT



From the above considerations, it seems that copyright is a difficult issue to address in a comprehensive way.

You should at all times bear in mind everything involved in copyright, and identify the decisive phases and the essential steps during the design, development and utilisation of the training product.

Many are the pitfalls that await the layman and this list of questions makes it possible to avoid a few of them. It bears repeating, however, that there is no replacement for professional legal advice.

4.1
DESIGN
Some matters relating to copyright surrounding pre-existing material must be settled at the very outset. In particular, if the pre-existing material to be used for the development of the product is protected by copyright, the owner has to be approached for prior authorisation and it is therefore vital to set in motion a procedure whereby copyright matters can be properly addressed from the outset.

	PRIVATE 

· Does the material to be used have a tangible expression or is it an idea ?
· Is it original ?

· Is the component protected by copyright ?
· Who are the owners ? Are they still alive ?

· Remember the 70-year rule.

· Note the exceptions to copyright
· Copies for private use, compilations, quotations and press reviews.

· Who is the owner of the copyright to be used ?

· Is there more than one owner ?

· Has the copyright been transferred to a third party (e.g. employer) and on what legal basis ?

· Take due account of moral rights, particularly in countries subject to continental law.


4.2
DEVELOPMENT
Project implementation begins at this stage and many questions remain to be examined. It is perhaps the most complex and at the same time the most disconcerting part of the whole process. Preparation of this phase must involve the choice of type of cooperation to be undertaken – strategic alliance or work-for-hire. This choice involves the development phase but must obviously be completed before the start of that phase.

It should be noted that in most cases under Leonardo da Vinci, projects promoters use the strategic alliance through the existence of transnational partnerships.

The promoter should carefully consider the aims of the project, and the risks and costs inherent in the two types of relationship before opting for one or the other.

	· PRIVATE 
If the final product has been drafted on the basis of a work-for-hire arrangement, to what extent has the author transferred his rights ?

· What are the contractual arrangements on this ?

· What type of agreement have you signed with producers outside the partnership ?

· How do you normally approach the issue of rights ?

· Do you need partial or total transfer of copyright ?

· To what use is the material to be put ?

· Does the agreement in the Strategic Alliance on the development of the product contain explicit arrangements:

· allocating the responsibility for clarifying materials previously held by others ?

· granting from the rights held by partners the necessary licence(s) for the development of the project ? 

· making it possible to take legal action against third party infringements ?

· settling the ownership of final results ?

· settling the system of licences for the final product ?

· preventing the divulging of confidential information ? 

· determining how the end of project development will affect the exercise of copyright in the context of the partnership ? 


4.3
USE
The focus during this final stage must be both on the use of the final product and on that of rights already acquired during its development. Even at this stage, there are numerous stumbling blocks to be avoided.

	· PRIVATE 
Check the original contract with the owner of the rights of the publishing catalogue so as to be sure that all types of use envisaged in the future are included therein.

· Specify the need to renegotiate the terms of the contract.

· Does the price paid for the product reflect the right for the user or distributor to utilise and distribute it in other contexts ?

· What are the relevant options for your product ?

· What types of future use might you envisage ?

· How will you manage the question of payment of royalties ?

· What payment arrangements are applied to the different materials ?

· And a basic question: why did you develop a new product ?

· What did you hope to achieve by it ?

· What target public did you have in mind ?

· How do you intend to reach that public ?

· Be vigilant as to the consequences of use of the Internet and networks even if these are ideal channels for exploiting the results of the project.


This list of essential questions does not claim to be exhaustive but does at least stress the problem of intellectual property as it should be approached by promoters, i.e. as a strategy to be built up very early on. Depending on the aims, the resources deployed and the target publics for the results of the project, guidelines covering copyright should be laid down from the design stage.

The Commission hopes that these guidelines help make promoters aware of how important this issue is and provide them with food for thought as to how they will proceed.

Caution is nonetheless necessary. This simplification we have endeavoured to introduce may be misleading if these guidelines alone are used. Intellectual property is indeed an area whose complexity provides the daily bread and butter for thousands of solicitors throughout the European Community. So tread warily!
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� Council Directive 93/98/EEC of 29 October 1993 harmonising the term of protection of copyright and certain related rights.


� A licence is a deed granted by the owner of the rights to a third party entitling the latter to use this right in return for the fee payable to the holder and to be agreed upon between the two parties. The licence is generally limited in time, geographically (certain regions) and materially (certain rights of utilisation).
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